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IL. INTEREST OF AMICUS CURIAE

The Contractors Association of West Virginia (“CAWV”) is a West Virginia corporation
that reﬁresents roughly 450 members employing more than 20,000 people in the construction
industry in West Virginia. CAWYV members, including March-Westin Co., Inc. (“March-
Westin”j, bid upon and act as general contractors in the construction of projects such as the one
at issue in this litigation. CAWYV members also include subcontractors, suppliers, materialmen
and associates who provide construction services or supplies on such projects.

This Court’s decision in this proceeding will necessarily impact the construction and
bonding industries’ policies, practices and procedures with respect to the working relationships
among confractors, subcontractors, suppliers, and sureties. Moreover, the Court’s decision could
have far-reaching adverse ramifications on the construdtion industry from a financial standpoint,
as well as on the means and methods by which construction projects are undertaken. The
CAWYV thus has a substantial interest in the outcome of this proceeding and therefore

respectfully submits this amicus curiae brief for the Court’s consideration.

III. KIND OF PROCEEDING AND NATURE OF RULING
IN THE UNITED STATES DISTRICT COURT

By order entered January 10, 2007, this Court accepted the certified question submitted
by the United States District Court for the Northern District of West Virginia by its “Order of

Certification to the Supreme Court of Appeals of West Virginia” entered October 27, 2006,



The certified question of law to be answered was formulated by the District Court as
follows:

Under West Virginia Code § 38-2-39 (2003), is a steel fabricator deemed to be a
“subcontractor” where:

A. The steel fabricator enters a fixed-price contract with the general
contractor of a public works construction project, pursuant te which
the fabricator

i Agrees to fabricate and deliver structural steel components
conforming to the construction project’s unique design
specifications;

i. Produces shop drawings for the fabricated steel components
based onthe project’s engineering calculations and design
specifications;

fii. Submits its shop drawings for approval by the project’s

architect and general contractor before fabricating the
structural steel components; and

iv. Delivers the fabricated steel components on a delivery
schedule based on construction progress:

B. The steel fabricator pexforms all physical fabrication processes at its
own facility, away from the project site; AND

LOR The fabricated steel components are not fungible and not readily
marketable without further modification?

IV. FACTUAL BACKGROUND

March-Westin was the general contractor on a public works project involving the

construction of a student activities center at Fairmont State College. The contract to build the



center was entered into on November 4, 2003, The project was secured by a Labor and Material
Payment Bond issued by Zurich American Insurance Co. and Fidelity and Deposit Company of
Maryland.!

As part of the work on the project, March-Westin entered into a “Purchase Order”
agreement with Titan Fabrication & Construction, Inc. (“Titan™) to provide fabricated steel.
Titan, in tum, obtained steel from Infra-Metals, Co. When March-Westin’s supplier, Titan,
failed to pay its supplier, Infra-Metals, the latter sought payment from March-Westin by filing a
claim against March-Westin’s payment bond. Thus, a supplier to a supplier sought payment
under the contractor’s bond.

The question before this Court is whether a material supplier like Titan, whose work took
place entirely at its own facility and consisted solely of supplying fabricated steel to the job site,
should be considered a subcontractor for the purposes of W.Va. Code § 38-2-39, the public
works bond statute. The CAWYV urges this Court to answer the certified question in the
negative, adopt the positions advocated by March-Westin and the surety companies, and hold

that material suppliers are not subcontractors for this purpose.

" In an effort to reduce the Court's burden and avoid duplication, no evidentiary documents are
attached to this brief. All such documents may be found as exhibits to Appellees March-Westin’s
and the sureties’ brief and are incorporated herein by reference.



V. ARGUMENT

A. Industry standard distinguishes “subcontractors” from “suppliers.”

Although some jurisdictions have determined that suppliers  may be deemed
subcontractors for certain purposes,? the normally accepted industry standard distinguishes the
two for all purposes, including bonding. In the construction industry, a subcontréctor is typically
perceived and defined és__one who performs work on-site as part of the construction process.
While a subcontractor may also supply materials as part of its work, the defining element is that
the subcontractor works at the construction site. On the other hand, those who provide
equipment or materials, regardiess of whether those materials are altered in accordance with
contract speci_ﬁcations, are defined as “suppliers.”

The industry standard deﬁnition of subcontractor is further evidenced by the standard
contract forms created by the American Institute of Architects {(“AJA”) and the Engineers Joint
Contract Documents Committee ("EICDC”). The AIA represents the professional interests of
architects and currently provides over 100 forms and contracts for use in design and construction
projects. AIA has developed these documents over the past 115 years and its contracts and
forms are now widely recognized as the industry standard.* The EICDC has existed since 1975
for the primary purpose of producing quality contractual documents for use on construction

projects involving professional engineering services.” AIA and EJCDC form contract documents

? See e.g., Western Sash & Door Co. v, Buckner, 80 Mo. App. 95 (1899) (finding “subcontractor”
may mean either “laborer,” “materialman” or both); Jackson v. Egan, 94 N.E. 211 (N.Y. 1911)
(finding suppliers of materials by way of a direct contract with the owner to be contractors).

® Suppliers are also sometimes referred to as “materialmen.”

* See http://www.aia.org/docszhtemplate.cfm?pagename=docs%5Fabout&defPr=1, last visited
March 13, 2007,

HSee http://www.agc.org/page.ww?section=EJCDC+Contracts&name=About+Engineers+Joint+Contract+
Documents+Committee, fast visited March 14, 2007.
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are the most used contracts in the construction industry; even when the form contract itself is not
used, oWners, architects, contractors and engineers typically use the contract language found in
these forms as the basis for their contracts.

The AIA A-401-1997 is the standard form agreement between a contractor and
subcontractor and incorporates the A-201-1997, the “General Condiﬁons of the Contract for
Construction.™ Article 5 of the A-201 defines a subcontractor as “a person or entity who has a
direct contract with the contractor to perform a portion of the Work ar the site.” AIA A-201, §
5.1.1 (emphasis added).

The EJCDC also produces a “Standard General Conditions of the Construction Contract”
that defines both “subcontractor” and “supplier.””” A subcontractor is defined as “faln individual
or-entity having a direct contract with Contractor or with any other Subcontractor for the
performance of a part of the Work at the Site.” EICDC General Conditions, § 1.01, § A.42
(emphasis added).?

A supplier, on the other hand, is “[a] manufacturer, Jabricator, supplier, distributor,
materialman, or vendor having a direct contract with Contractor or with any Subcontractor to
furnish materials or equipment to be incorporated in the Work by Contractor or any

Subcontractor.” EJCDC General Conditions, § 1.01, T A.45 (emphasis added).

® See AIA A-401-1997, Standard Form of Agreement Between Contractor and Subcontractor, § 1.2,
and AlA A-201-1997, General Conditions of the Contract for Construction, both prepared by the
American Institute of Architects (1997 ed.), attached hereto collectively as Exhibit “A” ("A-401" and
“A-201,” respectively).

" See “Standard General Conditions of the Construction Contract,” prepared by the Engineers Joint
Contract Documents Committee (1996 ed.), attached hereto in pertinent part as Exhibit “B”
(‘EJCDC General Conditions™.

° “Site” is defined as “[flands or areas indicated in the Contract Documents as being fumished by
Owner upon which the Work is to be performed . . . and such other lands furnished by Owner which
are designated for the use of the Contractor.” EJCDC General Conditions, § 1.01, 7 A.40.
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Accordingly, as evidenced by the form contract documents used throughout the industry,
a subcontractor is uniformly defined as one who performs work at the site of the project, as
opposed to a supplier who simply supplies materials 7o the site and does no work on-site.
Moreover, the EJCDC specifically includes fabricators in its definition of “supplier,” negating
any inference or proposition that preparation or fabtication of materials off-site somehow
elevates a supplier to the status of subcontractor. As such, the. industry standard not only
distinguishes suppliers from subcontractors, but in so doing, excludes fabricators and other like
suppliers from the status of subcontractor. There is nothing about the operation of the public
works bond statute that would justify any divergence from the well-settled and easily understood
distinction in place in the industry.

B. Deeming Titan a subcontractor for purposes of W.Va. Code § 38-2-39 will

have far-reaching adverse consequences in the construction and bonding
industries.

If a supplier like Titan, the steel fabricator here, is deemed a subcontractor for the

. purposes of the bond statute, the construction and. bonding industries will be detrimentally

affected in a number of ways. Suppliers with direct relationships with the contractor or a
subcontractor are already provided for under the public works bond statute by virtue of their
relationship to the contractor or subcontractor. However, the statute severs any continuation of
that coverage at the first-tier supplier level, as is absolutely necessary to prevent a potentially
unending chain of liability under the bond that could extend to every patticipant in the

construction process. If every downstream supplier may be deemed a subcontractor for purposes

¥ Notably, the contractor on this project used AlA contract documents, particularly 'with respect to
its agreements with subcontractors.




of the bond, it would call into question well-settled issues and expectations within the industry
regarding the relationships among contractors, subcontractors, suppliers, and their bonding
colmpanies.

As a general premise, all of the effects of deeming suppliers to be subcontractors would

-~ likely result in increased costs and practical burdens to the owners who engage the construction

industry, to contractors and subcontractors, and even to suppliers themselves, Deeming
suppliers to be subcontractors would also negatively impact the bonding industry. The ways in
which these industries would be adversely affected are numerous; a sampling of these effects

follows.

1. Effect on the Bonding Industry and its Processes

One primary adverse effect is that which will be suffered by the bonding industry itself.
If any supplier who sells or delivers a product to a construction site is deemed a subcontractor
and is therefore eﬁtitled to stand-alone coverége under the performance énd payment bond
requirements (as opposed to coverage by virtue of a direct relationship with a contractor or
subcontractor), the coverage provided by construction bonds may extend to virtually every
company, firm, entity, or individual who in any way provides any material item to anyone for
incorporation in a project. The bright line so long depended upon will be blurred to extinction.

Curren.tly, by law, construction and bonding industry custom, and well-understood legal
principles, a contractor is on notice, and is responsible for, two tiers of liability under the bond —
to 1) its own direct suppliers and its subcontractors, and 2) the direct suppliers of its

subcontractors. However, if every supplier is deemed a subcontractor, or even if a supplier must

10



- only perform some alteration of the materials to qualify as.a subcontractor, the chain of liability

~could logically be extended through every tier of supply, potentially all the- way to the

manufacturers. This deviation from industry practice would likely result in 1) exponentially
increasing the pool of potential claimants who could file claims against payment bonds; 2)

decreased access to and increased rates of surety bonds; 3) increased litigation arising from

-claims filed against payment bonds; and 4) increased risk of liability and increased

administrative burden for contractors attempting to manage the increased risk.

Due to the higher risk of exposure to sureties, the number of sureties willing to bond
construction projects may decrease. All of these factors taken together would most likely result
in the overall costs of payment bonds, including bond premiums, and the complexity of the
bonding process increasing significantly. To the extent payment bonds remain available, the
cost —in time and money — of obtaining them will likely increase, an increase that will be
passed down through the construction chain resulting in increased costs of construction on all
projects, not the least of which would be public works projects.

2. The construction industry will identify suppliers as subcontractors
for all purposes, not solely bonding purposes.

If a supplier is to be deemed a subcontractor for any purpose, it can be expected that
contractors will, out of necessity and for their own contractual protection, bind suppliers to a
subcontract (rather than a purchase order, as is standard now), thus making the supplier a

subcontractor for a/l purposes.”® The resulting erosion of the differences between subcontractors

' There is no dispute that a purchase order is a type of contract. However, the difference between
a purchase order agreement, which is typically only a few pages imposing relatively minimal
obligations on the supplier, and a subcontract, a tengthy document addressing virtually all aspects
of the contractual relationship between the parties, creates a significantly different set of
expectations, requirements, and obligations that must be met by suppliers, as opposed to those

11



and suppliers would create a confusing environment for all parties to the construction process
and would charge suppliers with significant additional burdens detrimental not only to the

suppliers’ businesses, but also ta the contractors and subcontractors to whom they provide

materials.

As discussed previously, subcontractors and suppliers are categorized and treated
differently in the construction industry.

business situations and modes of operations could be altered by virtue of the contractors’ need to

a. Possible changes to Suppliers’ modes of operation

treat them as subcontractors for all purposes. Some examples include:

.])

- 2)

3)

4)

3)

6)

7)

suppliers would be expected to execute an AIA or similar subcontract
agreement, rather than the relatively simplistic purchase order agreements
they use now;

suppliers could arguably become subject to prevailing wage mandates;
suppliers charge sales tax but as subcontractors, would not;

suppliers need only provide the materials on time and in accordance with
the contract specifications; subconiractors are normally subject to
worksite rules, safety mandates, and other worksite requirements;

suppliers would be required to provide a valid contractors license as
subcontractors currently do;

suppliers would be required to provide proof of workers’ compensation
coverage (or an exemption certificate) as subcontractors cutrently do; and

suppliers would be required to execute lien waivers as subcontraciors
currently do; and in some cases, subecontractors also have their vendors
execute them prior to receiving payment.

imposed on subcontractors. See, e.g., Section B.2.b., infra.
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Particularty compelling: of the examples above is that of the prevailing wage
requirements. West Virginia Code sections 21-5A-1, et seq. (2007) require that contractors and
subcontractors on public works projects pay a wage to all workers employed on a project that is
no less than the prevailing hourly rate of wages for work of a similar character in the locality.
This “prevailing wage” may exceed minimum wage, as well as the wage earned by many “line”
and other workers in a supplier’s manufacturing shop.

- If suppliers are deemed subcontractors, they should be subject to the same West Virginia
prevailing wage requirements as all other subcontractors on the project, even those suppliers
who are based in other sfates. It is unlikely that suppliers would desire this additional condition
of participation in West Virginia construction projects. Moreover, these requirements could be
f)assed all the way down the chain of suppliers, all of whom could presumably claim -
subcontractor status, including all manufacturers of materials used on a construction project.

If suppliers are considered subcontractors, these situational differences will have to be
somehow addressed by the parties to the construction process. It could be argued that these
reqﬁirements should simply be negotiated and addressed in a subcontract between the contractor
(or subcontractor) and supplier; however, that is not a simplistic remedy. The fact remains that
the issues would have to be negotiated each time an order for materials is placed. Under those
circumstances, every time a contractor or subcontractor needs to purchase materials, a
subcontract would have to be f;)rmulated to provide for all of the many contingencies related to
the coniractor/subcontractor relationship. Rather than simply issuing a purchase order, as is the

current practice, the parties will need to address the many varying aspects of the relationship in
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more complex, time-consuming legal documents that delegate more costly practical
ramifications.

The potential adverse effect on the construction industry is significant — without the ease
of purchase orders, projects could be delayed or brought to a grinding halt. The inability to
obtain materials quickly, as needed; would lead to an impractical and unreasonable waste of
time, money, and effort, with no true benefit to any of the participants in the construction
process. Because the imposition of these requirements would significantly alter the way
suppliers do business, these additional burdens may dissuade suppliers from participating in
construction projects in West Virginia. Obviously, any loss of suppliers would detrimentally
affect the ability of contractors to complete projects, particularly where the suppliers of certain
materials are limited. Accordingly, as noted above, suppliers may be less likely to do business in
West Virginia, adversely affecting our projects.

b. - AIA contract requirements

The AIA A-401 provides additional insight into the mumerous expectations and
requirements for subcontractors, none of which currently apply to suppliers, but which, as
discussed above, could be imposed on all suppliers by virtue of a contractor’s or subcontractor’s
requirement that suppliers enter into subcontracts. Included in the contractual requirements that
could be imposed on suppliers if they are to be deemed contractors are: 1) obligations to secure
and pay for permits and governmental fees and licenses and inspections necessary for the
subcontractor’s work, See A-401 § 4.2.1; 2) potential liability to indemnify the owner, general
contractor, architect, and their agents for any claim, loss or damage arising out of the

performance of the subcontractor’s work, see A-401 § 4.6.1; 3) purchasing and maintaining
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“insurance and filing acceptable Certificates of Insurance prior to commencing work, see A-401,
§§ 13.1-13.3; 4) submitting all claims arising out of or related to the subcontract to mediation as
a condition ‘precedent to arbitration or litigation, see A-401, § 6.1.1"; and 5) potential
responsibility for incidental design, see AIA A-201, article 3.12 (requiring review and approval
of shop drawings, product data, and similar submittals); see also A-201 § 5.3.1 (requiring
subcontractor assume toward the contractor all obligations and - responsibilities which the
contractor assumes towards the owner and architect). Obviously, if suppliers are deemed
subcontractors as a general premise, which may arise if they are so deemed for the.purposes of
W.Va. Code § 38-2-39, these. additional. contractual requirements would impose a significant
burden on the construction industry and on suppliers themselves.

c..  Lien waivers
One final and significantly troubling aspect of converting suppliers into subcontractors is
the additional burden placed on contractors to ensure payment of all participants in the supply
chain."® In a typical construction project, at completion, subcontractors execute lien waivers in
favor of the contractor evidencing that the subcontractor has been paid by the contractor. The
contractor typically must obtain these waivers before the architect will issue a ﬁnal certificate of
payment to the contractor. Conversely, to the extent any such waivers are required from

suppliers (excluding those who may have contracted directly with the contractor or an actual

" This is a vast difference from the remedies available under the otherwise governing provisions
of the Uniform Commercial Code applicable to the sale of goods. See W.Va. Code § 46-2-101, ef
seq. (2007).

"2 See also, discussion at Section B.1., supra.
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subcontractor), obtaining the waivers is-the responsibility of the subcontractor who purchased
the product.

It suppliers are categorized as subcontractors, confractors will be requiréd to obtain
evidence from every participant in the supply chain, all the way to manufacturers, that each has
been paid for its materials —otherwise, how can it accept bonding and other responsibilities

- toward them on the front end? This would vastly alter the manner in which business is currently
- conducted, imposing new and extraordinary burdens on contractors. Moreover, suppliers - who
typically obtain materials from multiple sources, yet deliver them to work sites in lump batches —
would be reql_..l,ired to identify and keep track of each discrete vendor of materials within any one
. baich to be able to identify whether cach of these suppliers has been paid. The never-ending
cycle would likely create an environment in which few suppliers would wish to participate,
especially when no such restrictions obtain in other states, potentially resulting in their refusal to

deal with West Virginia contractors.

VI1.Conclusion

The industry standard clearly defines a subcontractor — a definition that excludes
suppliers such as Titan, regardless of whether that supplier fabricates any portion of the materials
it supplies. To deviate from that standard would change the way the construction industry does
business in West Virginia in a way that would be detrimental to contractors and suppliers alike.
Moreover, in that first-tier suppliers are already covered by payment bonds, there is nothing in
the public works bond statute that justifies ‘extending this coverage to potentially unlimited

material suppliers and manufacturers. If that is done, the cost of all construction projects will
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likely increase, including the costs and burdens associated with public works projects. It is not in
the interests of the citizens of West Virginia for this Court to adopt a legal interpretation that
would serve to increase taxpayer liability for state improvements, solely to provide a second-tier
supplier a means by which to circumvent the statutory public works bonding scheme.

For these reasons, amicus.curfae Contractors Association of West Virginia respectfully requests
~ that this Court answer the certified question in the negative and hold that a supplier is not a

subcontractor for the purposes of West Virginia Code section 38-2-39.

Respectfully submitted,

CONTRACTORS ASSOCIATION OF
WEST VIRGINIA,

By Counsel.

e %/L

Carl L. Fletcher, Jr.

Daniels Law Firm, P.L.L. C
BB&T Square

300 Summers Street, Suite 1270
Charleston, WV 25301

(304) 342-6666

West Virginia Bar #1225
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oy of ity provistarss without perawssion of the ALA violstes the copyright laws of the tUnited States and will subject
the viclator to legal prasecition

WARNING Unlicenzed phatacopylng violates 4.5, copyrlght laws and will subiiect the violator lo Taal prosecutian.
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SpAONIng 50 slales—euch fee o adap different. and perheps coniradiciory, laws alfecting that industry—ALA
documents form the basis for a4 generally consistent body of contru tion lnw.

U3E OF CURRENT DOCUMENTS. Prior to using any AIA document. the user should consull on ALA COMPECIL
chaper or a current AIA Documents Price List lo determine the curresi edilion of vach document.

REPRODUCTIONS. A4m-1997 is & copyrighted work and may not he reproduccd or excerpted from in substantial
puart without the express weitien permission of the ATA. This document is intended 1o ke used a8 a consmemable—Liat
is, the original document purchased by the user is intended 10 he consurmed in the ernurse of beng used. There is ro
implied permission to reproduce this decument, nar does membership in the American [nstitute of Architeats confur
any further rights to repreduce Asm-wogr in whale o in parl. A timited dicense is herchy granted to el purchasers
to reproduce 3 maximum of TEN copies of a completed document, with or without signaiures, but only for use in
connection with o particular project, Further reproductions are prohibited without application by a specific usr 1o
and alter receipt of written permission from the AJA.

The AlA-dogo is printed i1 red o the original version of this document. This logo distinguishes an onginal ALA
document from copies and counterfeits. To enstire accracy and uniformity of lenguage, purchasers shouid wse only
an original AIA document or one that has been teproduced from an original under special limited Ticense from AlA,
Documents generated by the software AIA Contract Docurments: Eloctronic Format for Windows™ do not contain a
red Jogo. Dlocuments reproduced in this program may be sccompanied by AIA Document Do, Certification of
Document’s Authenticity. In addition, all docurents in the pragram contain the Heense number umder which the
document was reproduced and the date of expivation of the license. -

CHANGES FROM THE PREVIGUS EDITION
Aqor-1997 Tevises the 198 edition of Agor 1o reflect changes made i ATA Document Azoiagy. U incorporaies
alterations proposed by subcontraciors, architects and other inlerested parties, The tolowing we some of the
significant changes made (o the contents from the 1087 edition of AqoL,
ARTICLE ¥: A new parograph has heen added adopting A201 by a specific veference. [t is alse provided that tae Subcomract
may be amended only by a writlen Modification, : :
ARTICLE 3: The Costractor is now required Lo furnish information to engble the Subcontracty fo enforze medkanic’s lien
rights. [f the Comiractor makes or defends a claim against 1he Owner refating 1o the Subcontiractor's Work, the Contrae tor
Tt make information relating to that claim available to the Subcontracior, Tume linits and dnformation requitements
are prescribed for Contractor's clabms for services and wmateriak provided ta the Subconitrocior.
ARTICLE 4: The Contractor has the explicit authority to weject Work of the Subcontractor. Hazardous materials provisions
have been expanded to cover materials other than asbestos and PCB, and indemmnification of the Subvontracter under -
these provisions has been broadened,
ARTICLE 6: Mediation is sdded as a precursor Lo arbitration.
ARTICLE T: The Coniractor is now permilled to terminate the Subcontract for convenience. Proeduzes and sights of the
Subcantiacior are set out for situations in which the Prime Contract s terminsted for the convemenee 1of the Cwner,
ARTICLE 8. Tt is explhicitly noted that tinte is of the essence of the Subcontract with respect Lo the obligations of both the
Coniractor and Subcontractor.
ARTICLE 1k In the ahsence of a payment bond in the Fult amount of the Contract Sum, payments received by the
Contractor far the Subcontractor’s Work are held by the Contractor for the Subcontyacior. Written ootioe is required if the
Contractor disapproves the Subcontractor's application for pavinent.
ARTICLE 13: On request of the Subtontractor, the Contractor is required 1o provide capics of property and equipment
policies, To Ihe exient required property frstrance is not in effect for the fud] value of the subcontractor’s Work, the
Subcaniracior may purchase such insurince and be reimbersed by the Contragor,
ARTICLE 15: The Contraclor and Subcontractor wajve consequentinl damages (ie., indizect damagsss arising out of the
Subcontract,

USING THE A401 FORM

MODIFICATIONS. thers are encouraged to consult with an aftormey before completing an AIA document.
Particularly with respect to contractor's licensing Jaws, duties imposed by buiiding coudes, interest charges, arbiteation
and indemnification, this document may require modification with the assistance of legal counnet 1o fully comply with
state ar local laws regulating thess matters,

Generally. necessary modifications may be accomplished by writing of typing the appropriate ternss in the blank
spaces provided on the form or by special conditions or amendments adopted by reference. The form may alse be
modified by striking out language directly on the original printed form. Care must be Liker i making these kinds of
deletions, however. Under NO circumstances should prited language be struck vut in such o way a8 to render it
illegible tas, for example, with blocking tape, conection fuid or X's that completely obscure the text]. This may raise
suspicions of concealment or supgest that the completed and signed document has been 1ampered with. Handwritien
changes should be jnitialad by both parties to the contract,

It is definitely not recommended practice 1o relvpe the standard document. Besides heg sutside the Hinited lcense
for reproduction gramed under these Instructions, retyping can introduce 1y pographical vrrors and Jeud e fegal




1997 EDITION

AlA DOCUMENT | A401-1997

A Standard Form of Agreement Between Contractor and Subcontracior

This docurent has impor-
tant legal consequences.
Cansuliation with én
attorney is encouraged with
respect to s

complerion or modification.

AGREEMENT made as of the day of
in the year
v words, Snddicate sy, month amd year)

BETWEEN the Contractor:

LNt adidress aisd other fnfornation )

This document has been
approved and endorsed
and the Subcontractor: by the Amerlcan
tNunte, addvess apd other information Subcontractors Association
) . and the Associated Specialty
Contractors, inc.

Phe Condtractor hag made & contract for construction iated

With the Owner

tNwme, adidress and other wfivnietion)

For the following Project:
tInchude detinited deseription of Projecd, location und address)

which Contract is hereinatter referrad (o as the Prime Contract and which provides for the
furnishing of faboe, materials, cquipment and services in connection with the consiruction of
the Praject. A copy of the Prine Contract, consisting of the Agreement Between Qwner and

. . R — L rmind
Contractor (from which compensation arsounts may he deleted) and the ather Contract W 5T
Pocuments enumerated theeein has been made available to the Subcontractor. @Nm g}J
b i
o BX e R
WA
T TEN e
The Architect for the Project is:
tvame, addvess and other information; AGIJB.L;;{?)CUAMQ;!? A4011987
CONTRACTOR-
SUBCONTRACTOR
AGREEMENT
The Contractor and the Subcontractor sgree as follows The Amerlcan Institute

of Architects
1735 New York Avenie, NW.
Washington, 0 C. 20006 5292

Copyrigit 1915, 1925, 1917, 1951, 1958, 1951, 1963, 1966, 1967, 1972, 1978, 1587, 8 1597 by The American Institute of
Architacts Pepraduction of the moterial herem or substantial quotation of 15 provisions without writien permission
of the AtA viofates the topyright laws of the Ureted Ststes and will subect e viclalor to lepal prasecution
WARMING: Unlicensed phetocopylng violates 1.5, copyright laws and will sublec) the viglator to lenal pmsecotion.




ARTICEE T THE SUBCONTRACT DOCUMENTS

11 The Sibeontract Docinents consist of (1) this Agrevinent; () the Prime Contract,
consisting of the Agreement between the Owner and Contractor amd the other Contract
Documents emimerated thereing (3) Modifications issued subsequent o the execution of the
Agreemient between the Owner and Contrac tog, whether before or afler the execution of this
\greement; L) other docinnents listed in Article 16 of this Agreernent; and {5y Modifications to
this Subcontract issued after exeaition of this Agreement. These form the Subcontract, and are as
fully 4 part of the Subcontract as if attached to this Agreement or repeated herein. The
Subventract represents the entire and tegrated agreement hetween the parties hereto and super-
sedes prior negotiations, representations or agreements, either written or oval. An vnumeration of
the Subcontract Dacuments, other than Modifications issued subsequent to the execution of this
Agreement, appears in Article 6.

12 Except 1o the extent of a conflict with a specific term or condition contained in the
Subcontract Documents, the General Conditions governing this Subcontract shall be the edition
of ATA Dacument Az, General Conditions of the Contract for Construction, current. as of the
date of this Agreerent.

13 The Subconteact may be amended or modified only by a Modification. The Subcontract
Drecumsents shall not be construed 1o create a comtractual relationship of any kind {3} between the
Architect and the Subcontractor, (2) between the Owner and the subcontractor, or (3) between any
pevsons or entities other than the Contractor and Subcotitractor,

1.4 The Subcortractor shall be furnished copies of the Subcontract Documents upon request,
but the Contractor may charge the Subeontractor for the reasunable cost of reproduction.

ARTICLE 2 MUTUAL RIGHTS AND RESPONSIBILITIES

21 The Comtractor and Subcontractor shall be mutualty bound by the terms of this
Agreement and, to the extent that the provisions of the edition of ATA Docurnent Azor current as
of the date of this \greement apply o this Agreement pursuant to Paragraph 1.2 and provisions
ofthe Prime Contract apply to the Work of the Subcontractor. the Contractor shall assume toward
the Subcontractor afl obligations and responsibilities that the Owner, under such documents,
assumes toward the Comtractor, and the Subcontractor shall assume toward the Contracior all
vbligations and responsibilities which the Contractor, under such documents, assumes toward the
Chwner aud the Architect, The Contractor shall have the beneéit of all rights. remedies and redress
against the Subcontractor which the Owner, under such documents, bas against the Contractor,
and the Subcontractor shall have the benefit of all rights, remedies and redress ugainst the
Contractor which the Contractor, under such documents, has agaiust the Owner, insofar as applic-
sble to this Subcontract, Where a provision of such documents is inconsistent with a pravision of
this Agreement, this Agreement shail govern,

22 The Contractor may require the Subcontractor to cnter imnto agreements with
Sub-subcontractors perforiming portions of the Work of this Subcontract by which the
Subcontractor and the Sub-subcontractor are mutually bound, to the extent of the Wark 1o be
performed by the Sub-subcontractor, assuining toward each other all obligations and respoyaibil-
ities which the Contractor and Subcontracior assurge toward cach other and having the benefit of
all rights, remedies and redress each against the other which the Contractor and Subcontractor
have by virtue of the provisions of this Agreement.
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Stbeontractor sl pacticipae in e reparation of courdinated diawings i neas of o Snzestion,
Frmquired by (he Mrinne Contradt, speathically acting and advising the Cantracfor af potentind
comthicts betwern tie Work of the Seheondru o and that af tie Cianleae b, obher b oartra fors

or the e s owy forees,

4.2 LAWS, PERMITS, FEES AND NOTICES
421 Fhe Subcontyactor shall give motives and comply with faws, orhinances, rales, regulations
anndd orders of public authorities beniog an performance of the Work of this Subootirgct, The
Subcontractor shall secure and pay for permits and governimental fees, Heenses and inspections
nzcessary for proper execution and completion of the Subcontrictors Wark, the furnishing of
which is requiired of the Contractor by the Prime Contract,

422 The Subcontractor shall comyply with Federal, state aind Jocal bax laws, social security acts,
unemployrnent compensation @ s aml workers' cuompensation acts ihsotar as epplivable to the
performance of this Subcontract,

4.3 SAFETY PRECAUTIONS AND PROCEDURES

#33  The Subcontractor shall take reasonable safety precautions with respect to perfornance of
this Subcontract, shall comply with safely measures initlated by the Contractor and with
applicable taws, ordinances, rules, repulations and orders of public authorities for the safety of
persors and property in accordance with the requirements of the Prime Contract, Fhe
Subcontractor <hall reprtt to the Contractor within three days an mjury to an employse or agent
ol the Subcontractor which occuried at the site,

432 If hozardous substances of a tvpe of which un eniployer is required by law to
nolify ils employees are being used on the site By the Subcowtracton, the Subcomtractor’s
Sub-subcontractors ur anvone directly or mdire.tly emploved by them, the Subcontractar shail,
prior to harmbd exposure of any emplovees on the site to such substance, give writien nolice of
the chemical composition theveof 10 the Contractor in sufficient detail and time 1o permit com-
phiance with such laws by the Contractor other subcontractors and other eraployers on the site.

£33 If reasonable precavtions will be imadeduiae to prevent foreseeable hodily fjury or death
e persons resulting from a material or substance, including but not limiled (0 ashesios or
pohvchlorinated biphenyt (PCB3. encountered on the site by the Subcontractor, the Suhcontractor
shall, upun recognizing the condition, immediately stop Work in the affected e apd report the
cemidition to the Contractor in writing. When the material or substance has heen rendered
harmless, the Subconitiactor’s Wank o the affected area shall FESLIRE «pon writlen ereement of
the Contractor and Subcontractor, The Subcontract Time shall be extermded appropriately and the
Subcontract Sum shall be increased in the amount of the Subvontractor's reasondble additionat
costs of demobilization, delay and remobilization, which adjustiments shall be accamplished as
provided in Article 5 of this Agreement.

434 To the fullest extent pennitted by law, the Contractor shall indernnify and hold harmbess
the Subcontracton the Subcontractor’s Sub-subcontractors, and agents and employees of any of
them from and against claims, damages, losses and expenses, including but not limited to attor-
neys” fees, arising out of or resulting from performance of the Wark in the affected area if in fact
the material or substance presents the risk of badily injury or death as described in Subparagraph
+.3.3 and has not been rendered harmless, provided that such claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or Jeath, or to injury to or destruction of tangible
property fother than the Work itself) including Joss of use resulting therefrom and provided that
such damage, Joss or expense is not die Lo the sole negligence of a party seeking indemnity,



4.4 CLEAMNING UP

ST The Subtonivac o half feep the premibes and sueroiading area free o aceranulation
cEowadte nitesials or sullish oo Monpentions perlonnel vader Qs Subcontrach. The
“stheanitra bor st ] et be feld espansthle for endean cenditions cagesed Py oother conte torg or
Aubnoatiacton,

A2 A providad under Subparagiaph v, i the Subconteactor fails o Jean up as provided in
e subcontract Mavuments, the Coatractor may charge the Subooniractor for the Subooniractat’s
appropriabe share of Jeanup costs.

4.5 WARKANTY

451 The Subcontractor wairants to the Owner, Architect and Contractor that materials And
cquipment furnished under this Subcontract will he of gaud quality and new unless atherwise
required or perwitied by the Suberntract Documents, that the Work of this Subcontract will be
free from defects not inberent in the dquality required or permitted, and that the Work will
vouform to the requirements of 1he Subcontract Documents. Work not conforming o these
requirentents, including substitutions not properly approved and authorized, may be considered
defective. The Subcontractor’s warranly excludes renedy for damage or Jefect caused by abuse,
modifications nof execuied by the subcontractor, improper or insufficient mainfenance,
nproper operation, or normal wear and tear under nonnal usage. This warranty shall be in
addition to and not in linitation of a1y otlier warranty or remedy required by law or by the
Sitbeentract Documents,

45 INDEMNIFICATION '

61 To the fullest extent permitted hy law, the Subconirator <hall indeminify and hold
Pnalea the Crener, Contractor, Avchited Architec's consultants, and agents and emplovees of
iy of them i and sgainst claimes, damages, losses and expenses, including but not Emited to
attorsey’s fees. arising out of or resulting from performance of the Subcontractor’s Work under
this Subcontract, provided that any stich claim, damage, loss or expense is attributable 1o bodity
injury, vickness, disease or death, or 1o njrry to or desteuction of tangible property {other than the
Worle itsel), bt only o the extent «aused hy the neghigent acts ar omissians of the Subeentractor,
the Subcontractors Sub-subcontractors, anyone divectly or indirectly emploved by them or
anyone for whose acts they may he liable, regardless of whether or not such clairm, damage, foss or
SXpense is caused i part by a party indeqinifed hereunder. Such obligation shall yot be vonstried
to negate, abridge, or otherwise reduce other rights or obhigations of indemunity which would
otberv ise exist as b 2 Party or persan described i this Paragraph .5,

6.2 In daimy against any person or entity indenusfied under this Paragraph 1o hy an
emplovee of the Subcontractor, the subcontractor's Sub-subcantractors, anvane directly or
indirecily emploved by them or anyone for whose acts they raay be Jiable, the trdeinnification
obligation under Subparagraph 1.6.¢ shall not be limited by a limitation on the amount ur tvpe of
duimages, compensation or benefits payable by or for the Subcontractor ar the Subcontractor’s
Sub-subcontractors upder werkers' compenisalion acts, disability benefit acts or sther employer
henefit acts,

4.7 REMEDIES FOR NONPAYMENT

471 1t the Contractor does ot pay the Subcontractor through no fault of the Subcontractor,
within seven days fram the time payinent should be made as provided in this Agresment, the
Subcontractor may, without preiudice 1 4ny other available reniedies, upon seven additional days’
written notice 1o the Contractor, stop the Wark of this Subcontract until paywrent of the amount
uwing has been received, The Subeontract Sum shall, by appropriate adjustment, be increased by
the amount of the Subcontractor's reasunrable costs of demobilization, delay and remabilization,

L
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ARTICLE 8 CHANGES IN THE WORK
51 The Owner may make changes in the Work by issuing Modifications to the Drime
Contract. Lpon receipt of such o Modification issued subseruent to the execution of the
sbeontract Agreemenl, the Contractor shall promptly notiy the Subconlenctor of the
Modification. Hiless otherwise directed by the Conlractor, the Subcontractor <hall not thereafter
order materials or pertorm Work which wotld he inconsistent with the changes made by the
Maodifications to the Prime Contract,

5.2 The Subcontractor may be urdered in writing by the Contractor, without invalidating this
Subcontract, Lo make changes ix the Work within the general scope of this Subeontract consisting
of additions, deletions or other revisions, inchuding those required by Modifications 1o the Prime
Contract issued subsequent o the execution of this Agreement, the Subcontract Sum and the
Subcontract Time being adjusted accordingly. The Subcontractor, prior to the conumencement of
such changed or revised Work, shall submit promply to the Contractor written copies of a claim
for adjustment 1o the Subcontract Sum and Subcontract Time for such revised Wark in a manner
consistent with requirements of the Subcontract Documents.

53 The Subcontractor shall make all claims promptly to the Contractor for additional cost,

extensions of time and damages for delays or other causes in accordance with the Subcontract

Documents. A claim which will affect or become part of a claim which the Contractor is requived

to make under the Prime Contract within a specified time petiod or in a specified manner shail

be made in sufficient time to permit the Contractor o satisfy the requirements of the Prime -
Contract. Such chiims shall be received by the Contractor not less than two working davs

preceding the time by which the Contractor’s claim must be made. Failure of the Subcontractor

to make such a timely claim shal] bind the Subcontractor to the same conseguences as these to

which the Contractor is hound.

ARTICLE 6 MEDIATION AND ARBITRATION
6.1 MEDIATION
B11  Any claim arising oul of or related to this Subcontrat, except claims as athenwise provided in
Subparagraph 405 and except those waived in this Subcontract, shall be subject to medianon as a
condition precedent to arhitration or the institution of legal or equitable proceedings by either party.

632  The parties shall endeavor to resolve their claims by mediation which, unless the parties
matually agree otherwise, shall be in accordance with the Construction Industry Mediation Rujes
of the American Arbitration Associalion corrently in effuct. Request for mediation shall be filed
i writing with the other party {o this Subcontract and the American Arbitration Asseciation. The
request may be made concurrently with the filing of a demand lor arbitration bt in such event,
mediation shall proceed in advance of arbitration or legal or equitable proceedings, which shall be
stayed pending mediation for a perind of 60 days from the date of tiling. uniess stayed for a fonger
period by agreemtent of the parties or court order,

613 The parties shall share the medialor’s fee and any filing fees equally. The mediation shall
be held in the place where the Project is located, unless another lovation is mutually agreed upon,

0 uo . v . o~ -
:})/wf’g’ Agreenients reached in mediation shall be enforceable as settieinent agreernents in any court
(i having jurisdiction thereof,
Di1897 A1A@
AlA DOCUMENT A4011597 6.2 ARBITRATION
SU;COONNT?F:\AC(I?(;; 6.2.1  Any claim arising out of or related to this Subcontract, except claims as otherwise
AGREEMENT pro_videfi in Subparagraph 4.1.5 and except those waived in this Subcontract, shall be subject to
arbitration, Prior 1o arbitration, the parties shall endeavor 1o resuive disputes by mediation in
The American Instiiute accordance with the provisions of Paragraph 6.1
of Architacts

1735 Mew York Avenue, N.W
Washingion, D.C. 20006-5292
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Prinw Contract for the Subeoniractor’s Witk privr o the completion of the eptire Project. If the
Prine Contract does not alfow for a Rull release of relainage, then such payment shall be an
anount which, when added 1o previous Paytitents to the Subcontractor, will redyee the refainage
on the Subcontractors substamtially conspleted Work 1o the same Percentage of retainage as that
o the Conlractor's Work covered by the certificate,

ARTICLE 12 FINAL PAYMENT
21 Final pavment. ~obstititing the entire unpaid balance of the Subcontract Sum, shall be
made by the Contractor to the Subcontragtor when the Subcantiactor’s Work is Addly performed
in accordance with the requirements of the Subcontract Dacuments, the Aichitect has issued 4
certificate for payment covering the Subcontractor's completed Wark and the Contractor has
ceeeived payment fom the Owner. I, for apy vadse which is not the fault-of the Subesntraclor, a
certificate for payment is not issued or the Contractor does not receive timely payment or doss
not pay the Subcontractor within three working days afler receipt of payment from the Owrer.

Anal payment to the Subcontractor shall be made upon demand.
tInsert provisions for earlier final payment o the Subcontractor, if applicable.)

122 Before issuance of the final payment, the Subcontractar, if required, shall submit evidence
satisfactory to the Contractor that all payrolls, bills for materials and equipment, and all known
indebtedness connected with the Subcontractor’s Work have been satisfied.

ARTICLE 13 INSURANCE AND BONDS
131 The Subcontractor <hall purchase and maintain insurance of the tollowing types of
coverage and Himits of Hability:

1.2 Coverages, whether written on an ocaurrence or claims-made basis, shall be maintained
without interruption from date of commencement of the Subcontractor’s Work until date of finat
payment and termination of any coverage required to be maimtained after final payment 1o the
Subcontractor.

133 Certificates of insurance acceptable to the Contractor shall be filed with the Contractor
peior {0 commencement of the Subcontractor’s Work, These certificates and the insurance
poticies required by this Article 13 shall contain a provision that coverages afforded under the

policies will not be canceled or allowed to expire until at least 30 days’ prior writlen notice has f,;ggécu?dﬁf AAOL1557
been given to the Contractor. [f any of the foregoing insurance coverages are required 1o remain  conrrRACTOR-

in force after final payment and are reasorrably available, an additional certificate evidencing  SUSCONTRACTGR
comtinuation of such coverage shall he submitied with the fnal application for payment as  AGREEMENT

requived in Article 12 [f any information concerning reduction of coverage is not furnished by the  he American Instirute
msurer, it shull be furnished by the Subcontractor with reasonable prompiness according to the  of Architects

Subcontractor’s information and beljof, 1735 New York Avenve, N.w.
ractors i andt belief Washington, D.C. 26006-5792
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3.8 SUPERINTENDENT

383 The Conractor shal) employv a compelent superimtendent and necessary assistants who
shall be in atlendance 2t the Project site during performance of (he Work. The supcrintenden:
shall represent the Contiactor, and CAMIBUBICILONS given 1o the superimendent shali be as
binding as if giver to the Contractor, Important communications shall be confirmed in writing,
Other communications shall he similarly confirmed on written request in each case.

3.0 CONTRACTOR'S CONSTRUCTION SCHEDULES

3303 The Contractor, prompiiy after being awarded the Contract, shall prepare and submit for
the Owners and Architects information a Contractor s construction schedule for the Work, The
schedule shal) ned exceed Gme Hmits current undet the Congract Documents, shall he revised at
appropriate intervals as required by the conditions of the Werk and Project, shall be related o the
entire Project 1o the extent required by the Contract Documents, and shall provide for expeditious
and practicable execution of the Wirk.

3.10.2 The Contractor shall prepare and keep current, for the Architect’s approval, a schedule of
submittals which is ¢cordinated with the Contractor's construction schedule and allows the
Architect reasonable time 1o review submittals.

3.16.3 The Contractor shall perform the Work in general accordance with the most recent
schedules submitted to the Owner and Architeet.

wn POCUMENTS AND SAMPLES AT THE SITE

313 The Contractor shall maintain at the site for the Owner one record copy of the Drawings,
Specifications, Addenda, Charge Orders and other Modifications, in good order and marked
currently 1o record field changes and selections made during construction, and one record copy of
approved Shup Drawings, Product Data, Samples and similar required submittals. These shall e
available 1o the Archilect and shall be delivered to the Architect for submittal 10 the Ohwner upon
completion of the Worlc,

ERF) SHOP DRAWINGS, PRODUCY DATA AND SAMPLES

3123 Shop Drawings are drawings, diagrams, schactules and other data spediatly prepared for the
Work by the Contractor or a Subcontracton, Sub-subcontractor, munufacturer, supplier or
distiibutor tu ihustrate some portion of the Wark,

3982 Product Data are illusirations, standard selreduiles, performance charls, instructions,
brochures, diagrams and other infarmation furnished by the Comtracior to Mustrate materials o
equipment for some portion of the Werk,

323 Samples are physical examples whick: illustrate materials, cquipment or warkmanship and
establish siandards by which the Work wjll be judped

3.02.4 shop Drawings, Product Dota, samples and similar suboyiials are not Contract
Documents. The purpose of their submittal i 1o demonstrate for those portions of the Work fio
whicls submittals are fequired My the Contract Decuments (e wav byowhich the Contracior
Proposes 1o conform 10 the information given and the design concept expressed in the Contrasl
Documenic. Review by the Architea i subject 1o the limitations of Subparagraph .z
Informational submuitals upsr which the Architect is not expected 10 Lake responsive action i
be su ideptified in the Contract Pocuments. Submittals which are no requued by the Comruct
Bocumunts mar he returned by the Architect without wetiog,

3125 The Contractor shall review for complianee with the Contract Bocuments, approve amd
submis (o the Architeor Shep Dianings. irroduct Trag Samodis ared simitar subantitals 1 qurtred In
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the Contract Documents with reasonable promptiess and in such sequence as to cause no delay
in the Work or in the activities of the Owner or of separate contractors, Submittals which are ot
marked as reviewed for compliance with the Contract Documents and approved by the
Contractor may be veturned by the Architect without action.

3126 By approving and submitting Shop Drawings, Product Data, Samples and similar
submitials. the Contractor represents that the Contractor has determined and verified materials,
field measurements and field construction criteria related thereto, or will do so, and has checked
and coordinated the information contained within such submittals with the requirements of the
Work and of the Contract Documents,

3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents
require submittal and review of Shop Drawings, Product Data, Samiples or similar submittals until
the respective submittal has been approved by the Architect.

3.12.8  The Work shall be in accordance with approved submittals except that the Contraclor shall
not be relieved of responsibility for deviations from requirements of the Contract Documenis by
the Architect’s approval of Shop Drawings, Product Data, Samples or similar submittals unless the
Contractor has specifically informed the Architeet in writing of such deviation at'the time of
submiilal and (1) the Architect has given written approval to the specific deviation as a minor
change in the Work, or (2} a Change Order or Construction Change Directive has been issued
authorizing the deviation. The Contractor shall not be relieved of responsibility for errors or
omissions in Shop Drawings, Product Data, Samples or similar submittals by the Architect’s
approval thereaf, IO

3129 The Contractor shall direct specific attention, in writing or on resubinitied Shop
Drawings, Product Data, Samples or similar submittals, to revisions other than those requested by
the Architect on previous submitials, In the absence of such writlen notice the Architect’s
approval of a resubmission shall not apply to such revisions, '

3120 The Contractor shall not be required 1o provide professional services which
canstitute the practice of architecture or engineering unless such services are specifically required
by the Contract Documents for a portion of the Work or unless the Contractor needs to provide
such services in order to carry out the Contractor’s responsibilities for construction means,
methods, techniques. sequences and procedures. The Contractor shall not be required to provide
professional services in violation of applicable law. 1 professional design services or certifications
bv a design professional related to syslems, materials or equipment are specifically required of the
Contractor by the Contract Documents, the Owner and ihe Architect will specify all performance
and design criteria that such services must satishy. The Contractor shail cause such services or
certifications to be provided by a properly licensed design professional, whose signature and seal
shall appear on all drawings, caleulations, specifications, certifications, Shop Drawings and other
submittals prepared by such professional. Shop Dirawings and other submintals related 1o the
Work designed or certified by such professional, if prepared by others, shall bear such
professional’s writlen approval when submitted 1o the Architect. The Owner and the Architect
shall be entitled 1o rely upon the adequacy, accuracy and completeness of the services,
cerlifications or approvals performed by such design professionals, provided the Owner and
Architect have specified to the Contractor al) performance and design criteria that such serviges
must satisfy. Pursuant to this Subparagraph 312,10, the Architect will veview, approve or Lake other
@ppropriate action on subrmittals onh for the limited purpose 0f checking for conformance with
information given and the design concept expressed in the Contract Docwments. The Contractor
shall not be responsible for the adequacy of lhe perlormance or desiyn criteria required by the

Contract Diocuments,
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46.5 Claiims and Timely Assertion of Claims. The parly filing a notice of dernand for
arbitration must assert in the demand all Claims then known to that parly on which arhitration
is permitted 10 be demanded. '

466 Judgment on Final Award. The award rendered by the arbitrator or arbitrators shall be
final, and judgment may be entered upon it in accordance with applicable law in any court
having jurisdiction thereof,

ARTICLE 5 SUBCONTRACTORS

5] DEFINITIONS

511 A Subcontractor is a person or entity who has a direct contract with the Contractor to
perform a portion of the Work at the site, The term “Subcontracior” is referred to throughout the
Contract Documents as if singular in number and means a Subcontractor or an authorized
representative of the Subcontractor. The term “Subcontracior” does not include a separate
contractor or subcontractors of a seprarate contractor, S

512 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a
Subcontractor to perfortn a portion of the Work at the site. The term “Sub-subcontractor” is
referred {0 throughouwt the Contract Documents as if singular in number. and .means a
Sub-subcontracior or an authorized represenlalive of the Sub-subcontractor. % ;

5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PQRTIONS OF THE WORK

521 Unless otherwise stated in the Contract Documents or the bidding requirements, the
Contractor, as soon as praclicable afler award of the Contract, shall furnish in writing to the
Owner through the Architect the names of persons or entities tincluding those who are to furnish
materials or equipment fabricated 10 a special design) proposed for each principal portion of the
Work. The Architect will promptly reply to the Contractor in writing stating whether or not the
Owner or the Architect, after due investigation, has reasonable objection to any such propesed
person or entity. Failure of the Owner or Architect 1o reply prompltly shall constitute notice of no
reasonable objection.

522 The Coniractor shall not contract with a proposed person or enlity to whom the Qwner
or Architect has made reasonable and limely objection. The Contractor shall not be required to
contract with anyone (o whom the Contractor has made reasonable objection.

5.23 If the Owner ur Architect has reasonable objection to 2 person or entity proposed by the
Contracior, the Contracior shall propose another o whom the Owner or Architect has no
reasonable objection. 1f the proposed bul reiected Subcontractor was reasonably capable of
performing the Work, the Contract Sum and Contract Time shall be in¢reased or decreased by the
difference, if any, occasioned by such change, and an appropriate Change Order shall be issued
before commencenent of the substilute Subcontractor's VWork. However, no increase in the

Contract Sum or Contract Time shall be allowed for such change unless the Contractor has acted
promptly and responsively in submiiting names as required,

5.2.4  The Contractor shall not change a Subcontractor, person or entity previously selected if the
Owner or Arclritect makes reasonable objection to such substitute.

53 SUBCONTRACTUAL RELATIONS

53.0  Bv appropriate agreement. written where icgally required for validity, the Contractor shali
require each Subcontracior, to the extent of the Work 1o be performed by the Subcontracior, 1o be
bound 1o the Contractor by terms of the Conlract Documents. and Lo assurne toward the
Contractor all the obligations and responsibilities, inchuding the responsibility for safety of the



Subcontractor's Work, which the Contractor, by Lhese Documents, assumes toward the Owner and
Archileet, Each subeontract agreement shal proserve and protect the rights of the Owner and
Architecl under the Contract Documents with respect fo the Wewk 1o he performed Iy 1he
Subcontracior s that subcontracting thereof will noy Prejudice such rights, and shall aliow Lo the
Subcontractor, unless specifically provided otherwige it the subcontract agreement, the benefit of
all rights. remedies and redress against the Contractor that the Contracior, by the Conlract
Documents, has against the Owner. Where appropriale. the Contractor shall require each
Subcontractor to enter into similar agreements with Sub-subcantractors, The Contractor shal)
make available to each proposed Subcontractor, prior to the execution of the subcontract agree-
ment, copies of the Contract Documents, to which the Subcontractor will be bound. and. upon
wrilten request of the Subcontractar, identj fv to the Subcantractor 1erms and conditions of the
Proposed subcontract agreement which may be at variance with the Contract Documents,
Subtontractors wil stmitarly make copies of applicable portions of such documents available o
their respéctive proposed Sub-subcontractaors,

5.4 CONTINGENT ASSIGNMENT oF SUBCONTRACTS
541 Each subcontract Agreement for a portion of the VWork js assigned by the Comtracior to the
Owner provided that:
1 assignment is effective only after termination of the Contract by the Owner for cause
pursiant to Paragraph 14.2 and only for those subcontract agreemenis which the Owner
accepts by notifying the Subcontractor and Contractor in wriling: and

2 assignment is subjecl to the prior vights of the surety, if any, obligated under bond !
relating lo the Contract,

542 Upon such assipnrnent. if the Work has been suspended for more than 30 days, the

Subcontractor's compensation shall be equitably adjusted for increases in cost resudting from the
suspension.

ARTICLE & CONSTRUCTION BY QWNER OR BY SEPARATE CONTRACTORS

6.1 OWNER'S RIGHT 1D PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS

8.1  The Owner reserves the right 1o perform construction or operations relajed 16 the Project
with the Owners owp forces, and Lo award Separate contracls in connection with other portions
of the Project or osher construction or operations on the site under Conditions of the Contract
identical or substantially similar to these including those portions related to insurance and
waiver of subrogation. If the Contractor claims thay deloy or addilional cost 1s involved because of
such sction by the Owener, the Comractor shall make such Clainy s provided in Paragraph 4.3,

612 When separate contracts e awarded for different porbons of the Project or wther i
fonstruction or vperations on 1he site, the tern “Contracior” in the Contract Documents in each
¢ase shall mean the Contractor whe executes each separale Qwner-Contractor Agreement,

633 The Owner shal) Provide for coordination of the activities of the Owner's own forces and e
of each separate contractor with, the Work of the € ontyacior who shull couperate with them, The
Contrictor shall participale with aihes epdrate contractors and fhe Owner i reviewing thejr
consteuction schedules when dirpeted o da so The Contractor hall make anv revision. 1, 1he
construction schedufe deemed BECESSAry afler a ot review and mulual agrecment. The

construction schedules shail thep conslitile the schedulos 1o be used iy the Contractor separate GiENT  acng l
SOIREACIOT wnd the Dt ) subsequenth revised. AlA DOCUMENT A201-1997
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8 documant has fmportant legal somsequences; consultation with an attornay is encouraged with regpect 1o its uss or
lification. This document should ba adapted to the pasticular circumstances of the conteraplated Project and the
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GENERAL CONDITIONS

" ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

.01  Dufined Terms

A, Wherever wed in the Contract Documents and
printed with mitial or sl capital letters, the tarms listed
balow will bave the memings indicmed which are
applicable to both the singular and phural thereof,

L. Addenda-Written o giaphic  instruments
lasuad prior to the opening of Bidas which clarify, correct, or
change the Bidding - Requirements or the Contract
Docunents.

: 2. Agreemery~The writtn instroment which s
evidece of the agreer
CONTRACTOR covering ths Work.

3. Application for Payment~Ths  form
acceptable 10 ENGINEBR which i3 to be used by CON-
TRACTOR during the course of the Work in requesting
progress or final payments and which is to be
by such supportng tation as 5 required by the
- Contract Documents. . : . -

4, Asbestos-Any marerial that comtaing move
then one peyoent-asbestos snd is friable or iy releasing
ashesios fibers into the air above current action levels
established by the United States Occupational Safety end
Heslth Administration,

5. Bid~The offer or propossl of a bidder submit-

1ad oo the prescribed form setting forth the prices for the
Waktobs perfirmed.

6. Bldding Documents—The Bidding

Requirsments apd the proposed Costract Documents (in-
cloding alt Addenda {ssued prior to recsipt of Bids).

1. Bldding Requirementr-The Advertisemant or
Invitation to Bid, Instroctions to Bidders, Bid security form,
if any, and the Bid form with any supplements,

8. Bonds—Performance and payment bonds md
other instruments of security.

2. Change Order-—-A document recommendead by
. ENGINEER which is signed by CONTRACTOR and
OWNER and anthorizes an addition, deletion, or revision in
the Work or an adjustinent in the Contract Prico or the

between OWNER and

Contract Times, fasued on or after the Effective Date of the
Agroemant. ' .

10. Claim—A demend oy assection by OWNER or
CONTRACTOR seeking an adfustment of Contract Price or
Contract Times, or both, or other relief with respact 1o the
terms of the Contract. A demand for money or services by a
third party ia not a Claim.

11. Contracs=The entire and integrated written
vopcernivg the Work. The Comtract supersedes prior
negotiations, reprosenistions, of agreements, whethsr
written or oral, '

12, Comrast Documents--The . Contract Docus
ments establivh the rights and obligations of the parties and-
include the Agreement, Addenda (which pertaix to the Con~
tract Dompnants), CONTRACTOR’s Bid (Including docu-
mentation accompanying the Bid and any post Bid
documentation submiited prior to the Notice of Award)
when attached a3 20 exhibit to the Agreemant, the Notice to
Proceed, the Bonds, these. Genstal Conditions, the
Supplementary Conditions, the Specifications and the
Drawings as the same are mors specifically identified in the
Agrooment, together with al] Wrien Amendments, Changs
Orders, Work Change Directives, Field Orders, and
ENGINEER's written interpretations end clarifications
issusd om or after the Effsctive Date of the Agreement.
Approved Shop Drawings and the reports and drawings of
subsurface mnd physical conditions are not Comtract
Doctiments. Only printed or hard copies of the jrams Hsted
in this parngraph are Contract Documents, Files In
electronic medin format of text, dats, graphies, and ths like
that may be firnished by OWNER to CONTRACTOR. are
not Contract Documerts,

13. Comtract Price—The moneys payable by
OWNER to CONTRACTOR for completioh of the Work i
accordance with the Comract Docwments as stawed in the

Agreament (subject to the provisions of paragraph 11.03 In
the case of Unit Prico Work).

. 14 Contracr Times—The pumber of days or the
dares stated in the Agreement to: (1) achieve Subsiantial
Completion; and (il) complete the Wark so that It s ready
for final payment as evideuced by ENGINEER's written
recomrmendation of final payment.

13, CONTRACTOR--The individual or entity with
whom OWNER has entered into the Agrecment.

00704 - 6
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16. Cost of the Work—-Ses paragraph 11.01,A for
definition,

17. Drawings~That pat of the Contract
Doouments prepared or approvsd by ENGINEER which
mplﬂmﬂyahumthempe,mmt,mdchumuofﬁm
Work to be performed by CONTRACTOR, Shop
Drﬂwhgamdomucommkmbmimmmt

Drawings as so defined.

18, Effective Dats of tha AgreementThe datc‘

hﬁimdmﬂwAmmmwhmhkbemuaﬁ:xﬁva,
hnifmsmhdmhlnﬂlmmd,&-mmﬁoduteonvdﬂch
tha Agresment is signed and dalivered by the Iast of the two
parties to xigr and dakiver. '

19. ENGINEER-The individual or entity named
#s yuch in the Agreement,

20, ENGINEER's Consultant-An individual or
emtity having a2 contract with ENGINEER 1o furnish
services a5 ENGINEER's  independont professional
axsocisto or consultant with respect to the Project and who
kidmﬂﬂad-asmmhhﬁnSq:p!emmtmyCundttim'

2. Fidld Order-A writtn order issued by

ENGINEER which requires minor changes in the Wotk but

witich does not involve a chengs in the Contract Price o the
Contract Times,

22, General Requirements—Sections of Division
1 of the Specifications. The General Requirementy pertsin
to all sectiona of the Specifications. '

2. Haxardows Environmental = ConditionwThe
jreseoe at the Site of Asbestoy, PCBa, Petrolsum,
Hazardeus Wasts, or Radivactive Material in such
quantities or circumstances that may presear » substantial
danger to persons or property exposed thersto in copnection
with the Work,

4. Hmordous Waste~The tam  Hazardous
Waste shall have the meaning providad In Section 1004 of
the Solid Westo Disposal Act (42 USC Seotion 6903) s
amendad from thne to time.

‘ 25, Laws and Regulations; Laws or Regulations--
Any and all applicable laws, rulea, reguintions, ordinameces,

todes, und orders of any and all govermmental bodies, -

agenicies, authorities, and covrts having jurisdiction.

2. Limns~Charges, soowity - interests,  or
encurbrances upen Projeat fiinds, reat property, or personal
propesty. '

Y CONTRACTOR'S ASSOC.

27. Milestons—A principal svent specified In the
Contract Documents relafing to an intermediate comppletion

date or time prior w0 Substantin} Completion of all the

Work, .
28. Notice of Award-The writien notice by

, OWNE{mtheappMmmuﬁﬂbiddarmﬁngﬂ:ﬁm

timely coropliance hy the apparent succossfil bidder with
the conditlons pracedent listed therein, OWNER will sign
and deliver the Agrecment, :

29, Novice to Procesd-A written notice given by

OWNER 1 CONTRACTOR. fixing the dato on which the-

Contract Times will commence to nm and on which
comacroamnummpmmwwmmdwma
Contrace Dooumenty, .

" 30. OWNER-The individual, entity, public body,
or authority with whom CONTRACTOR has entersd into
the Agreement and fr whom the Work is to be performed,

3. -Partial Utilization—Use by OWNER. of a
subatantially completed part of the Work for the purposs for
which it is intended (or a related purpse) prior to
Substantial Completion of all the Work.

© 32. PCHs-~Polychlorinated biphenyla.

3). - Petroleum-Petroleum, including crude oil or
any fimction thereof which is liquid at standerd conditions of
wimnperature xud pressure (60 degrees Fahrenheit and 14.7
pounds per squate inoh absolute), such as ofl, pewrolemn,
fue! oll, oil shudge, oil refuse, pasoline, kerossus, and oil
mixad with other non-Hazsrdous Waste and cruds oils.

34. Projeci~Ths ‘toral construotion of which the
Wnrkmbapmfmmdund«iha_Cm&mDommhmy
be the whols, or a part as may be indicared elsswhers in the
Contraot Documents,

33. Project Munmyal-The bound documentary

infonmation prepared for bidding and comstructing the
Watk, A listing of the contents: of the Projece Mama),
whick may be bound in ane or more volumes, is contsined
ins the table(s) of contents,

36. Radivactive Marerial-Source, special nucle: ‘

ar,orbypmdunmmiu]asdcﬁmdbyﬂwamicﬁnm
Act of 1954 (42 USC Section 2011 =t seq.) as amendled
from time to time,

37. Retidemt Project Reprasentative-The sutho-
rized representative of ENGINEER wha may he arsigned to
the Site or any part thereof.

goo?
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38, Samples—Physical examples of xoaterials,
equipment, or workmanship thet are represcatative of soms
portion of the Wosk and which sstablish the standards by
which sich pertion of the Work will be judgsd, .

39, Shop Drawings—All drawings, diagrama,
illustrations, schedules, and other data or infovmation which
are specifically prepared or esembisd by or for CON-
TRACTOR and submittsd by CONTRACTOR, 1o itlustrate
soms portion of the Work,

40, Sire-Jands ur areas indicassd in the Contract
Doruments us being furnished by OWNER. upon which the
Wark is to be performed, bwhding rights-of-way and
cassments for sooess thereto, s such other lands furnished

by OWNER which are dosignated for the use of .

CONTRACTOR,

. 41, Specifications-Thet part of the Conmaot
Docruets consiasting of written wchnical descriptions of
minterinls, equipmens, syserns, standards, and workmanship
&5 applied to the Work and ceriain scministrative detaily
applicablé thersto,

42. Subconiractor—An individun! or entity having
a direct covtrsct with CONTRACTOR or with any other
Subcontractor for the performance of & part of the Work at
the Site. . " .

43. Substantial Compietion—The time af which
the Work {or a specified part thereof) has progressed w the
polr where, in the opinion of ENGINEER, the Work (or s
specifizd, part thersof) is  sufficienly complete, In
accordancs with the Contract Documents, so that the Work
(or @ apecified pert thereof) can be utilized for the purposss
for which it is intended. The tmrms “sibstantally complers”

and “substantially completed” &3 apphied to all or part of the |

Work refer to Substantial Complstion thereof.

44, Supplementary Conditions~Thar part of the
Contract Documents which amends or npplemants thess

4S. Supplier—A mowaufactorer, fabricator, suppli-
er, disirfhutor, materiaiman, or veador having a direct
contract with CONTRACTOR, or with sty Subcontractor to
fimish materisls or equipment to be incorporasd in the
Woark by CONTRACTOR or atry Subcontrastor,

46, Underground Facllities~All  underground
pipalines, conduits, ducts, cables, wires, manholss, vaults,
tanks, funnals, or other such facilities or atixchments, and
ay encasementy comaining such facllities, including those
that convey electrichy, gases, steam, lquid petroleum
products, telephone o other commmuications, cble

MY LAMYINAWIUNL O Ad0uUs . ) v e

tolevision, water, wastewster, storm water, other Jiquids or
chemicals, or waffic or other sontrol gystems.

&7, Unir Price Work-Work to be paid for on the
basis of unit pricas.

48, Work-The emire complsted construction or
the various separately identifiable parts thersof required 1o
be provided under the Cosvract Documents. Work inchudes

and is the result of performing or providing all labor,

services, and documentation nedessaty to produce such
copstruction, and furpishing, instafling, and incorparating
all materisly and squipment into such construction, sl es
required by the Contrect DDoouments. ‘

49, Work Change Diractive-A written stsvsment
tn CONTRACTOR issued on or after the Effective Date of
the Agresmunt and signed by OWNER and- recommended
by ENGINEER ordering an additlon, deletion, or revision
in the Work, or responding to differing or unforeseen
subsirface or physicsl conditions under which the Work is
to bs perfrmed or to emergencies. A Work Change
Directive will not changs the Cmiract Price or the Contrast
‘Tirnes buz is ovidonce that the parties expect thet the change
ordered or documentsd by & Work Change Directive will be
tcorporatsd I a subsequently lssued Change Ovder
following negotiztions by the partied as to its effect, if any,
on the Contract Price or Contract Times. .

50. Written Amendment-A  writien statement
modifying the Contract Docuzoets, signed by OWNER and
CONTRACTOR on or after the Effective Dafe of the
Agroemeat snd normally daaling with the nonengineering or
nontechnieal rather than striotly construction-related aspocts
of the Contract Documents.

102 Terminology
A. Intent of Certain Tarms or Adjectives

1. Whenever in the Contract Documents the
teemms “as allowed,”™ “as epproved,” or termas of like
effiect or tmpout are used, or the adjsotivas “reasonble,”
“guitable,” “acceptabls,” “yroper,” “satisfuctory,® or
adjectives of Hke effect or import are used to desorfbe
en action or determination of ENGINEER as to the
Work, [t is Wtended that such action or detsrmination
will ba solely to evalunte, in genersl, the complsted
Work for complisnce with the requirements of and
infoermation in the Caontract Documents and confor-
mance with the design concent of the oompleted Project
as a fimctioning whole as shown or indicated in the
Comtract Documents (unless there is o specific statement
indicating "otherwise). The use of any such term or
adjective chall not be sffective to masign to ENGINEER

00700 - 8



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

PREUSSAG INTERNATIONAL STEEL
CORPORATION, d/b/a INFRA-METALS, CO.

VS,

MARCH-WESTIN CO., INC.; TITAN FABRICATION &
CONSTRUCTION, INC.; ZURICH AMERICAN INSURANCE CO.:
and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

Supreme Court No. 33286
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Association of West Virginia in Support of Defendant March-Westin Co., Inc.” upon the
following, by mailing a copy thereof to each by United States Postal Service or by other
indicated express delivery service, postage prepaid, this 22™ day of March, 2007.
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